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EDITORIAL NOTE. 


The meeting of the American Bar Association was held at Buf- 
falo this year at the same place and in the same week with the conference 
of the International Law Association. The attendance of members 
of the former association was larger than it usually is when the meet- 
ings are held out of Saratoga. The latter association was formed at 
Brussels in 1873, under the name of the “Association for the Reform 
and Codification of the Law of Nations.” It has held eighteen con- 
ferences and has done much to further the objects indicated in the title. 
Itsmembersare many of them distinguished jurists, economists and states- 
men of the principal countries of the world. The present conference, 
the first to be held in America, was presided over by Sir William R. 
Kennedy, a justice of the High Court of Judicature of England, and he 
delivered the inaugural address before the conference, and read a paper 
before the American Bar Association. The meeting of the Bar As- 
sociation was opened on Monday, August 28, by the address of ex-Sen- 
ator Manderson, the vice-president, Mr. Choate, the president, being 
absent. Mr. Manderson spoke of the great work accomplished at the 
Hague, in the convention, by which a permanent court of arbitration 
was established, and provision was made for special mediation and the 
good offices of friendly powers, and he said that the Bar Association 
might congratulate itself that it was very largely the International 
Code of Arbitration prepared by it which had been adopted by the 
signatory powers. He spoke also of the rights and duties of the United 
States with regard to the Philippine Islands, and of the legislation in 
the various states with regard to combinations of capital. So much of 
his address as relates to these subjects is printed below. 

On Monday evening a paper was read by Edward Q. Keasbey of 
this state, entitled “New Jersey and the Great Corporations,” tracing the 
course of legislation in New Jersey for encouraging the aggregation of 
capital for business purposes, and showing that the great corporations 
were merely the natural outgrowth of this wise policy, and of the natural 
tendency to combination of interests in the world of trade and industry. 

Mr. Keasbey introduced his subject by saying that because of the 
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increase of business prosperity during the last few months there has 
been a great increase in the number of large corporations, manufacturers 
having abandoned the struggle of competition, resulting in an enormous 
aggregation of capital and the control of vast industries in the hands of 
a few organizations. He conceded that such combinations have caused 
alarm on the part of the people and that fear of trusts is being expressed 
loudly in the utterance of political leaders and popular agitators, and 
more effectually in the decisions of the courts sustaining the validity of 
these statutes and declaring that combinations to prevent competition 
or to fix prices are illegal at common law as in restraint of trade, but 
that the remedies devised against combinations in the form of agree- 
ments and trusts seem to be inapplicable to the combinations that con- 
sist in the actual merger of existing corporations, or in the formation 
of companies which merely exercise the common right of the purchase 
of various properties and the good-will of many business enterprises. Al- 
though the legal form be different, the practical result of the transaction 
remains the same, and, moreover, the struggle between the two principles 
of individualism and corporation will continue. The address, which has 
already attracted considerable newspaper attention, will be published 
in full in the “Harvard Law Review.” 

The annual address was delivered by Senator Lindsay, of Kentucky, 
and it consisted of an able and interesting discussion of the legal and 
‘constitutional questions involved in the acquisition of the Philippines, 
and an assertion of the right and duty of the United States to suppress 
the insurrection, and secure to the islands a good and stable government 
under our sovereignty or protection. ? 

Qn Tuesday Sir William R. Kennedy read a thoughtful, earnest 
and scholarly paper on the state punishment of crime, discussing the 
principles upon which the exercise of the right of punishment is based. 

Mr. Adolph Moses, of Illinois, proposed the celebration of John 
Marshall Day on [February 4th, 1901, the centennial of his accession 
to the bench of the Supreme court, and a committee of fifteen was ap- 
pointed to provide for the proper celebration of the day in all the courts 
and in other public places in the country. The address of Mr. Moses 
appears elsewhere. 

The meeting closed with the annual dinner, with good speakers and 
good cheer. 





ADDRESSES BEFORE THE AMERICAN BAR ASSOCIATION. 


[Extracts from the address of Mr. Charles F. Manderson, of Ne- 
braska, before the American Bar Association, August 28, 1899. ] 


PEACE CONFERENCE AT THE HAGUE. 


“It was but three years ago that our distinguished guest, Lord 
Russell, of Killowen, in his superb argument for the settlement of inter- 
national disputes by arbitration, while expressing his hopes as one who 
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looked forward to remote time for their fulfillment, voiced his fears in 
these words: ‘Who can say that these times breathe the spirit of peace? 
There is war in the air. Nations armed to the teeth prate of peace, but 
there is no sense of peace. One sovereign burthens the industry of his 
people to maintain military and naval armament at war strength and 
his neighbor does the like and justifies it by the example of the other; 
and Great Britain, insular though she be, with her imperial interests 
scattered the world over, follows, or is forced to follow, in the wake. 
If there be no war, there is at least an armed peace.” * * * ‘When 
will governments learn the lesson that wisdom and justice in policy are 
a stronger security than weight of armament?’ 

“Hail to thee, orator of 1896! A\ll hail to thee, Lord Russell of 
Killowen! The lesson that you helped to teach is being rapidly learned. 
The story of ‘overburthened industries, waste of human energy unprof- 
itably employed, squandering of treasure, which might have let light into 
many lives and of homes made desolate,’ has been told so often that the 
truth has penetrated even into the breasts of military chieftains and 
from The Hague has come the first tangible promise of peace and grad- 
ual disarmament. 

“The labors of the conference at The Hague are over. The dif- 
ferences that arose during the two months of deliberation have been 
reconciled. There remains now the action of the nation upon the work 
that has come from the suggestion of the Czar. All was not gained 
that was desired, but unexpected and most gratifying success was had 
where it was least expected. While disarmament has not been defi- 
nitely agreed to, ‘the conference considers that the limitation of military 
charges, which at present oppress the world, is greatly to be desired for 
the increase of the material and moral welfare of mankind.” Ambas- 
sador White has well expressed it, ‘it is quite natural that arbitration 
should be accepted in principle before disarmament, for which, in fact, 
it paves the way.’ 

‘But the first great step has been taken. ‘The Convention for the 
Pacific Settlement of International Conflicts’ has been adopted and the 
American Bar Association can congratulate itself that it is to a very large 
extent the international code of arbitration prepared by it and issued 
to the world. 


FEDERAL AND STATE LEGISLATION. 


“The constitution of the association requires that in the annual ad- 
dress of the president he ‘shall communicate the most noteworthy 
changes in statute law on points of general interest made in the several 
states and by Congress during the preceding year.’ I doubt if in any 
twelve months since the foundation of our state governments has there 
been so much legislation. A critical examination of these laws will not 
only force the conclusion that we are governed too much, but the char- 
acter of much of the legislation with its socialistic tendency, its destruc- 
tion of individuality, interference with personal liberty, encroachment 
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upon property rights, making of the state not only a fostering father, 
but a nursing mother, will affright every true lover of liberty. Many of 
the statutes will become dead letters and fail of enforcement, thus adding 
to that disrespect for law that is one of the evils of the time. 


THE PHILIPPINES. 


“The Fifty-fifth Congress has held three sessions. These lengthy 
sessions were not productive of much legislation that needs to be com- 
mented upon, and I confine myself to the third session. ‘Inter arma 
silent leges’ and the war with Spain and the supplemental suppression 
of armed resistance to the exercise by this Republic of the powers neces- 
sarily incident to the change of sovereignty in the Philippines, entailing 
a conflict more warlike than our contest with the European power, have 
caused almost a suppression of enactments important to the country 
in civil matters. 

“The gathering of the grain from the bloody fields of war has been 
had, but what the harvest may be is as yet an unsolved problem. With the 
Philippine Islands in armed resistance to the exercise of powers legiti- 
mately ours and the performance of duties irresistibly devolving upon 
us, the situation is intensified. _ Much dispute is there as to what are 
these powers and what these duties. 

“Our Government has proceeded upon the lines of a principle 
recognized and acquiesced in by all civilized powers. The President has 
issued his orders, based upon this law. While insisting that since the 
cession from Spain that our ‘powers as military occupant are absolute 
and supreme, he guarantees the protection of private rights of persons 
and property, the administration of justice under the organized courts 
and the freedom of the people to pursue their accustomed occupations. 

“The collection and administration of revenue, the care of public 
and private property, the restoration of commerce, the movement of 
trade in its accustomed channels are all provided for, and standing in 
the way of an orderly, beneficent ‘provisional or temporary govern- 
ment, areinsurrectionists in arms, revolutionists in battle array, encourag- 
ed in their rebellion by political theorists who would, if they could, 
adopt a policy not only Utopian, but emasculating; one that would make 
the Great Republic a weakling, to be flouted at and scorned by the 
powers. 

“The plain duty that devolves upon this country is to suppress this 
revolt; with firm, strong hand put down this insurrection and when our 
sovereignty is acknowledged and our supremacy made manifest, with 
kindly guidance and generous aid lead these people of the Asiatic seas 
to self-government, and insure to them ‘domestic tranquillity, provide for 
their common defense, promote their general welfare and secure the 
blessings of liberty to them and to their posterity,’ as provided in the 
Constitution of the United States. If a separate autonomy can be 
safely had for these islands, and I sincerely hope it may be, we can surely 
trust the Congress that it will be granted. If with Hawaii and Porto 
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Rico, they are to become dependencies, colonial or territorial posses- 
sions, we can safely rest upon the wisdom of a people, that, in the past, 
has wrestled with far more difficult problems, taken with safety territory 
more vast and, under their existing conditions, more remote, assimilated 
populations most distinctively foreign, rid itself of the fearful incubus 
of domestic slavery and quelling an insurrection greater than any that 
history records, restored a dismembered Union and rejoined disunited 
states with a bond of cement so strong that the paradox came that dis- 
union meant a more perfect union, and secession meant accession. 

“In Cuba we are pledged to the restoration of complete tranquillity 
and the inauguration of a stable home government. The impositions 
and horrors of Spanish rule will, under the guiding care of this country, 
be replaced by a just and humane government, created by the people 
of that fair island of the Antilles. If she shall come to us in the future 
it will be of her own volition and on such terms as a treaty of annexation 
may impose. 

“The questions that arise as to all these possessions, whether they 
are a present fact or in expectancy, are those of law rather than politics. 
The lawyer, not the politician, must write the compact that shall unite 
these distant parts. There will be work enough for our association, 
even if it should confine itself to the elucidation of the knotty problems 
that the expansion, that has already expanded, has brought to us. 

TRUSTS. 

“The problems, legal and political, that are the most absorbingly 
inupertant and likely to lead to far-reaching results in lawmaking and 
statute construction are those incident to so-called trusts. 

“Nearly all the states have what are termed anti-trust laws, and in 
them the term trust has received much enlarged definition. | In consid- 
ering the course of state legislation on the subject of combinations, one 
cannot but be struck with some inconsistencies that can only be ex- 
plained by the necessities of politics. | When it is considered that labor 
cost is the very large percentage of everything that is made and sold, 
it seems strange there should be no inhibition upon organizations that 
exercise a complete and monopolistic control of about all the important 
trades and exist to maintain the price of wages or to increase them. We 
read no enactment and hear no denunciation of combinations that, by 
most drastic methods, frequently bringing widespread ruin in their 
train, add largely to the cost of both the conveniences and necessaries 
of life. Statutes afford many strange contrasts, but none more remark- 
able than this—that combinations may exist and be fostered to advance 
to the consumer the cost of labor, but organizations to advance the price 
of the finished article are to be punished with severity. The reconcil- 
ing of these inconsistencies and the attempted enforcement of the state 
laws solving these most absorbing problems will be watched with intense 
interest. The earnest hope of every patriot will be that those who write 
the law, those who construe its meaning and those who enforce it will 
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be guided by the light that will come from calm, deliberate inv estigation 
and not be swayed by the catch phrases of the political demagogue.” 


[Extracts from the address of Mr. Adolph loses, of Illinois, before 
the same Association. ] 


“Mr. President: I rise to advocate the celebration of ‘John Mar- 
shall Day’ as outlined in the proposition adopted by the Illinois State 
Bar Association on July 7th, 1899. ‘In the light of the many responses 
received it may be truly said that the movement for the celebration of 
that day has received such generous endorsement by eminent judges, 
lawyers and statesmen, as to warrant the statement that it has met with 
instant and warm recognition at the hands of the bench and bar of the 
United States. This result was confidently anticipated, for American 
lawyers are quick to respond to the invitation to do honor to the mem- 
ory of the great Chief Justice, which will be honored as long as high 
purpose and true patriotism shall be venerated by mankind. 

“There is a precedent for this proposed action in the resolve of this 
Association in 1890, when the centennial day of the establishment of 
the Supreme court of the United States was celebrated in the city of 
New York, under the auspices of the New York State Bar Association. 
A grateful nation has outwardly, although tardily, honored the memory 
of Marshall in the Capitol where the Chief Justice sat so long and so ma- 
jestically, by erecting a bronze statue, so that in the language of an hon- 
ored jurist of the present generation, the chief executive, legislator, suit- 
or, lawyer, judge and citizen may, in all coming time, as they go to or 
return from the Capitol, be reminded of the thoughtful but severely 
plain features, calm majesty, placid courage, the lofty character, the in- 
estimable public services of him whose uncontested and unenvied title is 
that of the Great Chief Justice.’ 

“*John Marshall Day’ is not the first appeal which has been made 
to the American Bar on behalf of the great Chief Justice. Soon after 
his death, at a meeting of the Philadelphia Bar, appropriate resolu- 
tions were passed recommending the co-operation of the Bar of the 
United States in erecting a monument to his mémory at some suitable 
place in the city of Washington. A committee of thirty was appointed 
under the name of ‘The Trustees of The Marshall Memorial Fund’ to 
make arrangements with the Bars of other states for carrying this reso- 
lation into effect. 

“We are not advised what success these early efforts had, but we 
know that many years passed before the monument was finally erected, 
and it was only completed with the aid of Congress, which, on March 10, 
1882, appropriated the sum of $20,000 for this purpose. The Congres- 
sional Committee, in connection with the trustees of the Marshall Me- 
morial Fund, contracted with and received from the artist, W. W. Story, 
(son of Joseph Story) a bronze statue of John Marshall, which was 
placed on the site selected near the west front of the Capitol, and which, 
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on May toth, 1884, was unveiled with appropriate ceremonies in the 
presence of both Houses of Congress, the chief officers of the govern- 
ment, the descendants of Marshall and the general public. Chief Justice 
Waite and Mr. William Henry Rawle, of Philadelphia, were the dis- 
tinguished orators of the day. (These proceedings will be found in 
Vol. 112, U. S. Rep., pp. 746-761.) 

“Justice Joseph Story, writing to Richard Peters (the reporter of 
the Supreme court,) on July 24th, 1835, (eighteen days after the death 
of the Chief Justice), said: ‘As to the monument at Washington, I have 
not much hope that it can be brought about through the instrumentality 
of the Bar of the United States. The interest is too distant and too 
loose to make the body of the Bar act upon it will spirit. seat 
In public I shall promote with all my power a public monument in 
Washington; but I think it will not be accomplished. | think it not 
proper that it should come from the Bar exclusively, but I will cheer- 
fully subscribe.’ 

“The statue was erected nearly fifty years thereafter, but the Bar 
to whom this appeal is directed, is larger, and perhaps more enterpris- 
ing, than the Bar of the earlier period, and it is fondly hoped that success 
may crown the second effort to do honor to the memory of Chief Justice 
Marshall, by the united Bar of America. 

“For there is another mode of commemoration, not in bronze, but 
by way of an appeal to the minds and hearts of mankind—an appeal for 
a day of contemplation on behalf of the great profession, by which it 
may be called from labor to refreshment in the indulgence of noble and 
patriotic sentiments. | Centennial days are the milestones in a nation’s 
history, which measure its advance and growth. Happy the nation 
which can offer an inspiring character for the contemplation and admira- 
tion of future generations. In Marshall we find the great magistrate, 
shaping and protecting regulated liberty in the light of the great lessons 
which the golden period of American history presents to mankind. For 
the period of thirty-four years his brilliant intellect and admirable virtues 
constituted a magnetic power which bound the orbs of our magnificent 
system of government together, while disturbing forces of party rivalry 
were hushed into silence. 

“It is true that no centennial day can add to Marshall’s fame, for 
that belongs to the world. Such a day, however, may be of incalculable 
value to the present generation, and it is for this educational purpose 
that it is now presented to a generous profession, in whose hands the 
traditions of national greatness may be safely lodged for renewed con- 
templation. The educating influences of such a day are boundless, and 
must inevitably tend to elevate the spirit of both bench and bar. 

“It were needless on this occasion, and before this Association, to 
pronounce eulogies on the name of Marshall. This has been most elo- 
quently done by many of his contemporaries—Story, Binney, Wirt and 
Hopkinson—and by Chief Justice Waite, Dillon, Phelps, Hitchcock and 
Rawle of the present generation. May not the thought of Abraham 
Lincoln, born on the battlefield of Gettysburg, be profitably remembered 
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at this time; that while we cannot add to Marshall’s fame, we can dedi- 
cate ourselves anew to the principles of government which his master- 
mind developed as a part of the constitutional history of this Western 
nation: for as the expounder of the Constitution of the United States, 
he stands unrivaled among American jurists? 

“If this centennial day shall find favor in the minds of the Ameri- 
can bench and bar, then an opportunity will be presented again to study 
that interesting period of our history in which so many great men, ben- 
efactors of the race, were matured—men who founded a government 
which, with all its occasional shortcomings, has earned the admiration 
of the world. The early problems which vexed the government-build- 
ers have been reasonably, and we trust finally, settled in the course of a 
century, but new problems are environing us at present, and they will 
continue to do so; problems which will compel the constant vigilance 
and unremitting patriotism of the people, in order that the jewel of lib- 
erty may remain untarnished in our possession. 

“We speak for the revival of that sturdy race of patriots and states- 
men who successfully established liberty on this continent, and handed it 
down for the benefit of future generations, in order that civilization 
might steadfastly treasure the rights of men. 

“At the beginning of the new century, let the numerous and pow- 
erful legal profession of America take a wistful retrospect and contem- 
plate (if but for a day) the great lessons which have been the determin- 
ing factors in the establishment of government on this continent, by the 
people and of the people. | No body of men can value this legacy more 
highly than those to whose hands is necessarily, and by common con- 
sent, entrusted the political and civil rights of the people. 

“In memoralizing this Association, I am speaking within proper 
limits when I say that this Association is a fair representative and expon- 
ent of the American Bar, its ambitions, aspirations and hopes, and to it, 
as an humble member of the Bar, and as an instructed delegate of the 
Illinois State Bar Association, | present this memorial in behalf of the 
recognition of ‘John Marshall Day.’ 

“In asking for this recognition, we appeal to the patriotism and the 
intelligence of that great profession, which, since the era of civilization, 
has been charged with the duty of guarding the liberties and the rights 
of property of the people, and which, among its ennobling ideas, treas- 
ures the memory of the great Chief Justice, who so successfully labored 
in his high office to preserve the rights of the nation, as well as of the 
states, in blended harmony, and who taught us to appreciate what was 
aptly expressed by one of his successors, as ‘an indestructible Union of 
indestructible states.’ 

“*Marshall’s fame,’ said Judge Story, ‘will flow on to the most dis- 
tant ages. Even if the Constitution of this country should perish, his 
glorious judgments will still remain to instruct mankind until liberty 
shall cease to be a blessing and the science of jurisprudence shall vanish 
from the catalogue of human pursuits.’ 
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“An earnest appeal is, therefore, submitted to you, members of the 
American Bar Association, to give to this generation the ‘John Mar- 
shall Day’ herein petitioned for.” 

By resolution of the Association a committee of fifty-one, a mem- 
ber from each state and territory) was appointed to make arrangements 
for the proper celebration of the day. 





NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions. ) 


«» bBoundaries—Question for jury.—In an action involving a dispute 
as to boundaries of a lot bounded by a street, where the evidence showed 
tlie existence of a monument marking the true corner of the street, and 
that the curb line was wrongly placed, and did not indicate the true cor- 
ner, the question of boundary was for the jury. Allen v. Ponitz. 
(Messrs. Cole & Thompson for plaintiff. Mr. Samuel E. Perry for de- 
fendant.) Argued before Magie, C. J., and Garrison, Lippincott, and 
Collins, JJ. PER CURIAM, June 12, 1899. 

Punitive damages—Torts of servant.—1. A principal, whether an 
individual or a corporation, cannot be charged with punitive damages 
for the illegal, wanton, or oppressive conduct of a servant, unless the 
principal participated in the wrongful act of the servant, either expressly 
or impliedly, by his conduct authorizing or approving it either before 
or after it was committed. 2. Punitive damages are in the nature of a 
penalty, especially designed as a punishment for the wanton conduct 
of malicious motives of a tort-feasor, and can lawfully be imposed only 
when the reprehensible act is brought home to the defendant. _Forh- 
man v. Consolidated Traction Co. (Mr. Warren Dixon for plaintiff. 
Messrs. Vredenburgh & Garretson for defendant.) Argued before Ma- 
gie, C. J., and Garrison, Lippincott, and Collins, JJ. Opinion by GAR- 
RISON, J., June 12, 1899. 

Tax collector—Refusal to pay over proceeds.—1. A collector of 
taxes cannot set up, in defense of his refusal to pay the taxes he collects 
to the officers appointed to receive and disburse them, that the legisla- 
tive act under which the political district in which the taxes are levied is 
unconstitutional, nor that the political district is not  regu- 
larly constituted according to the requirements of the act. 2. The legis- 
lature may, without regard to special benefits, create a taxing district 
for specified purposes out of part of an existing political district, pro- 
vided such part is made a political district with appropriate powers of lo- 
cal government. State (Street-Lighting Dist. No. 1, Prosecutor) v. 
Drummond, Collector. (Mr. C. C. Honmann for plaintiff. Mr. Alan 
H. Strong for defendant.) Argued before Depue, Van Syckel and 
Gummere, JJ. Opinion by VAN SYCKEL, J., July 6, 1899. 

Intoxicating liquors—Criminal prosecution—Municipal officers.— 
1. Under P. L. 1886, p. 397, establishing boards of excise in cities, and 
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authorizing them to make ordinances, and to enforce penalties for their 
violation as other penalties for violating ordinances in any such city are 
enforced, and Camden City Charter, sec. 44 (P. L. 1871, p. 234), author- 
izing the recorder to try violations of municipal ordinances and to im- 
pose penalties, the recorder of Camden has jurisdiction to try violations 
of the ordinances of the excise board regulating the sale of intoxicating 
liquors in the city. 2. A judgment of conviction before a city recorder, 
reciting the complaint, the process by which the prosecutor was brought 
before the magistrate, his appearance and defense, the evidence present- 
ed, and judgment pronounced, is sufficient in form and substance. 3. 
An imprisonment by the recorder for forty days for violating an ordin- 
ance of the excise board regulating the sale of intoxicating liquors in 
the city of Camden, and providing that violators thereof may be im- 
prisoned for three months, is ultra vires and void, since the Legislature, 
in transferring the liquor traffic from the common council to the board, 
and conferring on the latter power to prescribe and enforce penalties for 
a violation of its ordinances, did not authorize it to impose terms of im- 
prisonment exceeding the maximum of ten days prescribed by the city 
charter. 4. A judgment sentencing a convict to a fine, or, in default 
of its payment, to imprisonment, is objectionable, as being in the al- 
ternative. State (Miller, Prosecutor) v. City of Camden. Argued be- 
fore Depue, Van Syckel and Gummere, JJ. (Mr. Frederick A. Rex 
and Mr. Harrison H. Voorhees for prosecutor. Mr. E. G. C. Bleakly 
for defendant.) Opinion by GUMMERE, J., July 19, 1899. 





NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions. ) 





Injunction—When Granted.—Though a court of equity will not 
determine a dispute concerning a purely legal title to lands, where no 
equitable question is connected therewith, it will restrain wanton injury 
to structures on the land in dispute, not adequately remediable at law, 
until the complainant shall by suit at law have his rights adjudicated. 
Johnson v. Hughes. (Mr. M. V. Bergen, Jr., and Mr. M. V. Bergen 
for complainant. Mr. E. A. Higbee for defendants.) Opinion by 
GREY, V. C., June 28, 1899. 

Deeds—Construction—Acts of other grantees.—1. Where a grant- 
or seeks to enforce an agreement by his grantee not to build any house 
or building on the land within twenty-seven feet of the avenue, the con- 
duct of other grantees under the same contract cannot be used as a prac- 
tical exposition, as the words in the agreement are not ambiguous, and 
the application of them is not between the same parties. 2. Where a 
grantee, having covenanted with his grantor not to build any house or 
building within twenty-seven feet of an avenue, builds a structure raised 
on posts, and extending up to the avenue, he is liable, notwithstanding 
the grantor and other grantees bound by the same contract have built 
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houses with porches running within twenty-seven feet of the avenue. 3. 
Where a grantor exacts of all his grantees an agreement not to build 
within twenty-seven feet of the avenue, the fact that many of the grantees 
have built porches within twenty-seven feet, even if it could be taken as 
a practical exposition of the meaning of the contract, would not justify 
the erection of a structure raised on posts, and intended for mercantile 
purposes, extending entirely up to the avenue. Evans v. Mary A. Rid- 
dle Co. (Mr. Allen B. Endicott for complainant. Mr. Thomas E. 
French for defendant.) Opinion by REED, V. C., July 12, 1899. 
Receivers—Presentation of claims—Order limiting time.—1. Cor- 
poration Act 1896, sec. 75, empowering the court to limit the time within 
which creditors of an estate in the hands of a receiver might present their 
claims, is for the benefit of creditors who file their claims in time; and, 
where such creditors consent to have other creditors come in after such 
time has expired, stockholders of the debtor, sought to be held liable on 
their unpaid subscriptions, cannot object. 2. Where, after the expira- 
tion of the time for presenting claims against assets in the hands of a 
receiver, creditors who have filed claims consent that other claims may 
be presented, the fact that the latter claimants had notice of the order 
limiting the time will not affect their right to present their claims. In 
re Marx. (Mr. Francis J. Swayze and Mr. John De Witt Warner 
for applying creditors. Mr. R. V. Lindabury and Mr. Louis Marshall 
for defendants Heppenheimer, Naumberg, Kraus, Lummis, Herman, 
Lauer, and others. Opinion by PITNEY, V. C., July 27, 1&99. 
Mortgages—Unpaid taxes on property sold under foreclosure.—tr. 
Where a testator held land subject to a mortgage, and the mortgage 
is not foreclosed until after the time for presenting claims has expired, 
the claim may still be maintained, as before foreclosure it is contingent 
and not presentable. 2. An assumption clause in a deed read: “This 
conveyance is made expressly subject to a mortgage incumbrance, 

* * together with interest and taxes, * * * all of which are 
assumed by the party of the second part.” Held, the payment of the 
mortgage as well as the interest and taxes was assumed. 3. A mortga- 
gor conveyed the mortgaged property by a deed containing an assump- 
tion clause. This grantee conveyed it to another, and the third to a 
fourth; each of the deeds containing similar assumption clauses. The 
mortgagor became hopelessly insolvent, and, after notice of foreclosure 
suit having been begun, executed a release of the assumption clause to 
his grantee, who in turn executed a release to his grantee. These re- 
leases were executed in pursuance of a nunderstanding that all the as- 
sumption clauses should be released successively. Held sufficient to 
establish fraud in the releases. 4. Where mortgaged property has been 
sold several times, each grantee assuming the mortgage, the successive 
guarantors are all proper parties to the foreclosure suit. 5. After no- 
tice of an action brought to foreclose a mortgage, all releases of the 
mortgage by the grantors to persons who have assumed it upon pur- 
chasing are void, even though the practice does not permit a judgment 
for deficiency in the foreclosure suit. 6. Unpaid taxes on mortgaged 
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property at time of sale under foreclosure suit cannot be added to the 
deficiency, as they are assumed by the purchaser. Field v. Thistle. 
(Mr. Louis A. Ziegler for complainant. Mr. W. Bradford Smith for 
defendants Bray and Thistle. Mr. A. F. Stevens for defendant Royle. 
Mr. Charles F. Lightpipe for defendant McChesney.) Opinion by 
EMERY, V. C., June 24, 1899. 

Divorce—Desertion—What constitutes.—1. Where a separation has 
been occasioned by cruelty of the husband to the wife, to an extent suf- 
ficient to support a decree for divorce against him, he cannot success- 
fully claim that her absence from him for over two years thereafter is a 
statutory desertion. 2. The rights of the parties in such a case are not 
altered by invitations sent by the husband to the wife, asking her to re- 
turn. 3. Irrespective of such a defense,, it is the duty of a husband 
whose wife has separated from him to show that he has been during the 
two years sincerely willing and desirous that she should return to him; 
else, her absence is not obstinate. Crickler v. Crickler. (Mr. D. J. 
Pancoast for complainant. Mr. F. D. Weaver and Mr. John W. West- 
cott for defendant.) Opinion by GREY, V. C., July 27, 1899. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Injury to employee—Acceptance of benefits—Release of claim.—In an 
action to recover damages from a railroad company for an injury received 
while the plaintiff was in its employ, it was proved by the company that 
it and some of its employees had established a relief fund, under regula- 
tions requiring the members to contribute certain sums out of their 
wages, and requiring the company to take charge of the fund, to man- 
age it at its own expense, and out of it to make payment of certain 
specified benefits to sick or injured members, or, in case of the death 
of a member, to a beneficiary named by him, and, in case the fund was 
insufficient to make such payments, to supply the deficiency, and that 
plaintiff had become a member, and in his application had agreed that 
the acceptance of benefits from the fund for injury or death should oper- 
ate as a release of all claims for damages against the company arising 
from such injury or death, and that, after the injury for which the ac- 
tion was brought, plaintiff accepted such benefits. The trial judge, on 
motion in behalf of the plaintiff, overruled and excluded this evidence. 
Held error, because the transaction created a contract between the com- 
pany and its employee which was not against public policy, nor lacking 
in mutuality or consideration, nor beyond the power of the company to 
make; nor was it an insurance contract within the meaning of our in- 


surance law. It, therefore, furnished a complete defense to the action. 
Beck v. Pennsylvania R. Co. (Mr. James B. Vredenburgh for plain- 
tiff in error. Mr. William H. Speer, Jr., for defendant in error.) 


Opinion by MAGIE, C. J., June 19, 1899. 
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Trespass—Damages—Opinion evidence.—1. In a suit brought by 
the owner and mortgagor of lands against a trespasser, before suit 
brought by the mortgagee, the owner is entitled to recover compensa- 
tion for the entire damage done to the premises, and such recovery will 
be a bar to a subsequent suit by the mortgagee; but the court will so 
exert its equitable powers to control the disposition of the sum recovered 
that no injustice may be done. 2. When the mortgagee institutes a 
suit, he is entitled to recover such a sum as will compensate him for 
the injury done to the mortgage as a security; and, in an after suit 
by the owner of the fee against the trespasser, the latter may give in 
evidence the recovery by the mortgagee, in mitigation of damages. 3. 
A witness may be permitted to testify to the value of shade and orna- 
mental trees to a lot of land, provided it is made to appear that he has 
acquired special knowledge of the subject. Delaware & A. Telegraph 
& Telephone Co. v. Elvins. (Mr. D. J. Pancoast for plaintiff in error. 
Mr. John W. Westcott for defendants in error.) Opinion by VAN- 
SYCKEL, J., June 19, 1899. 

Contracts obtained by fraud.—The defendants were induced to sign 
their names to a printed form of contract for the purchase of a book by a 
fraudulent representation made to one defendant that he was writing his 
name only to show how it was spelled, and to the other defendant that 
he was signing his name only as an autograph. Held, that they were 
not bound, even though they were negligent in failing to ascertain what 
was printed on the papers which they signed. Alexander v. Brogley; 
Same v. Bedford. (Mr. Freeman Woodbridge for plaintiff in error. 
Mr. J. Kearney Rice and Mr. Theodore Strong for defendant in error, 
Bedford. Mr. George S. Silzer for defendant in error, Brogley.) Opin- 
ion by DIXON, J., June 19, 1899. 

Torts of agent—Liability of principal—In taking possession and 
disposing of property seized for violation of “An act for the prevention 
of cruelty to animals,” persons designated in that act as “agents of the 
New Jersey Society for the Prevention of Cruelty to Animals’ do not 
proceed as representatives of the society, and the society is not re- 
sponsible for their conduct, in the absence of any actual directions or 
interference by the society. Hanna v. New Jersey Soc. for Preven- 
tion of Cruelty to Animals. (Mr. James R. Bowen for plaintiff in error. 
Mr. James D. Manning for defendant in error.) Opinion by DIXON, 
J., June 19, 1899. 

Lottery slips—Knowledge of character—Evidence.—1. Under the 
statute entitled “A supplement to an act for the punishment of crimes,” 
Revision, approved March 27, 1874, which supplement was approved 
March 22, 1895 (P. L. 1895, p. 593), knowledge on the part of the accused 
of the character of the lottery policy slips and papers found in his pos- 
session is of the gravamen of the offense created by the statute. 2. Al- 
though the accused at the trial of an indictment against him under the 
statute deny his knowledge of the character of the slips or papers found 
in his possession, yet the fact of his possession may be considered by the 
jury when the question of knowledge is determining his guilt or inno- 
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cence, and, notwithstanding his denial, the jury may convict the de- 
fendant upon circumstantial evidence, if satisfied by it of his guilt be- 
yond a reasonable doubt. State v. Collins. (Mr, Alexander Simpson 
for plaintiff in error. Mr. James S. Erwin for the State.) Opinion 
by LIPPINCOTT, J., June 19, 1899. 

City clerk—Compensation—Recording vital statistics—Unlawful 
fees—Recovery.—1. “An act to secure in this state the certification of 
marriages, births and deaths, and of the vital facts relating thereto, and 
to provide for the record thereof,” approved February 15, 1888 (2 Gen. 
St., p. 2006), supersedes all previous legislation on the subject included 
in its title. 2. Money paid for a municipal corporation to one of its 
officers in excess of his lawful fees may be recovered by the corporation 
in an action against the officer for money had and received to its use, 
although the payments were made on the order of its governing body, 
with full knowledge of the facts and without fraud. The defense of vol- 
untary payment is not available in such a case. City of Camden v. Var- 
ney. (Mr. Frederick A. Rex for plaintiff in error, Mr. E. G. C. 
Bleakly for defendant in error.) Opinion by COLLINS, J., June 10, 
1899. 

Ejectment—When maintainable.—1. The action of ejectment by the 
local municipal authority is the appropriate remedy against a person un- 
lawfully encroaching upon a public highway under its control. 2. Such 
action may be brought for so much only of the highway as is unlawfully 
in the occupancy of the defendant. 3. The existence in the defendant 
of a right in the nature of an easement does not render the action of eject- 
ment an inappropriate remedy for an unlawful possession. Ocean Grove 
Camp-Meeting Association of Methodist Episcopal Church v. Berthall. 
(Mr. S. A. Patterson for plaintiff in error. Mr. Joseph Coult and 
Messrs. Hawkins and Durand for defendant in error.) Opinion by 
GARRISON, J., June 19, 1899. 

Corporations—Authority of president—Mortgage.—A mortgage of 
corporation property, executed by the president without the knowledge 
of the directors, and ratified by resolution of such directors after the 
corporation had become insolvent and suspended business, and the mort- 
gagee had notice of such insolvency and suspension, is invalid as against 
a receiver in insolvency, under Corporation Act, sec. 64, which declares 
void all transfers of property made by a corporation after insolvency 
or suspension of its ordinary business, where the transferee had notice 
of the insolvency or suspension. Howell v. Keen. (Mr. Robert Carey 
for appellants. Mr. John K. Hardin for respondents.) PER CURIAM, 
June 19, 1899. 

Deed—Execution—Intoxication.—1. The mere fact that previous 
to the time of the execution of a deed the grantor had been a heavy 
drinker, and occasionally got drunk, when it is shown that at the time 
of its execution he was apparently sober, and that at times prior thereto. 
when consulting with his attorney, he had shown no evidence of intox- 
ication, or enfeebled mental condition, is not sufficient to vacate a deed 
for want of competency to execute it. 2. In an action to set aside a 
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deed as fraudulent it appeared that the grantee was the nephew of grant- 
or, who had brought him and his family from England to work for him, 
and that grantor lived with them; that grantor had some trouble with 
his brother, who owned an undivided interest in the premises, com- 
menced an action to partition the same, and that the suit was settled 
by the nephew loaning him money with which to purchase his brother’s 
interest; that thereafter grantor and grantee visited an attorney for the 
purpose of putting the property in shape so that there could be no trouble 
about it, that a deed conveying the property to the nephew was drafted 
reserving a life estate in grantor, and, after perusal by him, was executed; 
that long prior to the execution of the deed the grantor had made a will 
in favor of grantee; that the deed was made to prevent any trouble with 
grantor’s brother; that it effectuated what was contemplated by the will, 
and that the consideration for it consisted in part of the money loaned 
to purchase grantor’s brother’s interest. Held not to show undue in- 
fluence by the grantee in procuring the execution of the deed. Coombe’s 
Ex’r v. Carthew. (Mr. Walter F. Hayhurst and Mr. Charles A. Skill- 
man for appellant. Mr. H. B. Herr and Mr. George H. Large for 
respondent. PER CURIAM, June 19, 1899. 

Res judicata—Mortgage—Dicharge.—1. Thornton W. Fay held 
the legal title to land in trust for the complainants, and then mortgaged 
the land for his own benefit to one who had no notice of the trust. Held, 
that on a bill to foreclose the mortgage, to which Fay was a party, but 
the cestuis que trustent was not, the decree did not bear the latter, nor 
did a sale under the decree made to purchasers who had notice of the 
trust. 2. Besides the circumstances above mentioned, Fay owned a 
share of the land in his own right, and the price paid by the purchasers 
at the foreclosure sale was more than sufficient to satisfy the mortgage. 
Semble, that, as against the purchasers, the estate of the cestuis que 
trustent was discharged from the mortgage. Geishaker v. Pancoast. 
(Mr. David J. Pancoast for appellants. Mr. John J. Crandall for re- 
spondents.) Opinion by DIXON, J., June 19, 1899. 

Foreign corporations—Transaction of business—Contracts.—1. P. 
L. 1896, p. 307, sec. 97, requires foreign corporations, before “transact- 
ing any business in the state, to file with the Secretary of State a certain 
statement as to its capital stock, etc., and designating an office in the 
state, and an agent on whom process against it may be served. Section 
98 provides that, until the corporation so transacting business in the 
state obtains a certificate, it shall not sue in New Jersey on any contract 
made by it in the state. Section 101 imposes, under certain conditions, 
on a foreign corporation doing business in the state, certain taxes, fines, 
penalties, license fees, etc. Held, that a foreign corporation which 
makes a single sale of its product and accepts a guaranty of payment in 
New Jersey does not transact business, within the statute. 2. The 
statute does not apply where a foreign corporation refuses to fill an order 
for goods given by a resident of New Jersey except on re- 
ceiving a guaranty of payment, and the guaranty is exe- 
cuted in the state, and mailed to the corporation at its home office, and 
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it thereupon fills the order, since the contract is not concluded in New 
Jersey. Delaware & H. Canal Co. v. Mahlenbrock. (Messrs. Queen 
& Tennant for plaintiff in error. Mr. Frank B. Colton for defendant in 
error.) Opinion by DEPUE, J., June 26, 1899. 

Obstruction of sidewalk—Negligence.— Every person occupying 
lands abutting upon a public street has a right to obstruct the sidewalk 
in front thereof for a reasonable time in order to move heavy merchan- 
dise to or from his premises, provided he does so 1n such a way as not to 
interfere with its use by the public to a greater extent than is necessary 
for the purpose, and does not thereby become bound to furnish to the 
passer-by a safe passage around the obstruction. Tompkins v. North 
Hudson Ry. Co. (Mr. John I. Weller for plaintiff in error.) | Opinion 
by GUMMERE, J., June 28, 1899. Dixon, Garrison and Bogert, JJ., 
dissenting. 

Contract—-Public policy—Monopolies—Corporations.—1. A_ letter 
giving an option, for a certain period, to purchase a business and its good 
will, described the vendors thus: “We, the undersigned, do business 
under the firm name of Oliphant & Co.” — It contained a clause, “We 
also agree that we will not directly or indirectly engage in” a competitive 
business Within certain limits of space and time. It was only signed 
by the firm name. The option expired, and afterwards all the members 
of the firm signed a writing, addressed to the same buyer, extending 
the option to purchase for ninety days, which was to be attached to, and 
made part of, the original option. Held, that the undertaking not to 
engage in competitve business is both joint and several, and binds the 
firni and each of its members. 2. A contract that the vendor of a busi- 
ness and its good-will will not engage in a competitive business, although 
a contract in restraint of trade, is not opposed to public policy, but is 
valid and enforceable, when the restraint contracted for is partial, and is 
reasonably required for the protection of the purchaser in the use and 
enjoyment of the business purchased, and is not otherwise injurious to 
the public interest. Whether, considering the changed conditions of 
trade and business, such a contract should now be pronounced against 
public policy, if the restraint contracted for is general, but so broad a 
restraint is reasonably necessary for the protection of the purchaser, 
quaere. 3. A contract of the vendors of a business and its good-will 
bound them not to engage in the same business “within any state in the 
United States of America, or within the District of Columbia, except 
in the state of Nevada and the territory of Arizona, for the period of fifty 
years.” Held, that the description of the places within which the con- 
tract restrained the vendors is a divisible description, embracing, not one 
whole area, but several areas disjunctively described. The business 
which was the subject of the sale had never been carried on by the ven- 
dors in some of the areas covered by the description. Held, further, 
that while the restraint contracted for in respect to such areas may be op- 
posed to public policy, and the contract to that extent may be unenforce- 
able, the restraint contracted for in respect to areas within which the 
business had been carried on was reasonably required for the protection 
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of the purchaser, and the contract to that extent is not in opposition to 
public policy, and may be enforced. 4. When the purchaser of a busi- 
ness and its good-will is a corporation empowered by legislative grant 
to engage in and carry on such a business for the period of its corporate 
life, a contract by the vendor not to engage in competitive business for 
a period substantially coincident with the purchaser’s corporate life is 
not unreasonable. 5. Eight manufacturers of sanitary pottery ware, 
who produced nearly all of that ware manufactured in this country, form- 
ed an association, and agreed to regulate the price of such ware accord- 
ing to the vote of a majority of its members. Held that, assuming that 
such ware has become a commodity of so great importance to public 
health and comfort that the public has an interest in its manufacture 
and sale, such a combination is opposed to public policy, as creating or 
tending to create a monopoly. Contracts among independent and un- 
connected manufacturers looking to the control of the prices of their 
manufacture by limitation of production, by restriction on distribution, 
or by express agreements, are opposed to public interest and unenforce- 
able. 6. Simultaneously with the purchase of the business in question, 
the purchaser also acquired by purchase four other potteries. |The five 
vendors had been engaged in the manufacture of sanitary pottery ware, 
and were members of the association. The purchaser thus acquired 
a majority of the members. Held, that although the simultaneous pur- 
chases gave the purchaser the opportunity to control the action of the 
association, and such may have been its purpose, the contracts of sale 
and purchase, and the incidental contracts connected therewith, are 
not rendered invalid thereby, but may be enforced. The public interest 
will be protected by invalidating the agreement for the control of prices. 
7. Each of the five vendors contracted with the purchaser not to engage 
in competitive business in terms substantially like those contained in 
respondents’ contract, and thereby five of the principal plants for pro- 
ducing sanitary pottery ware became the property of one owner, and 
the previous owners were excluded from using their capital and business 
experience and knowledge in competition with the new owner. Held, 
that although contracts to restrain and limit competition in the produc- 
tion of some commodity, in the manufacture and sale of which the pub- 
lic have an interest, are repugnant to public policy, a restraint or limit 
upon competition may result from contracts which the courts are bound 
to enforce. Thus, in the absence of legislative prohibition, if such could 
be imposed, courts would be obliged to recognize and enforce contracts 
for the purchase by an individual manufacturer of the business of his 
competitors, even to the last one, although such purchases tend to elim- 
inate competition, and the last purchase would completely exclude it, at 
least for a time. 8. Under our liberal corporation laws, corporations 
may be formed to engage in and carry on almost every conceivable man- 
ufacture or trade. They are empowered to acquire property and the 
control of other corporations. Acts which corporations do under these 
broad legislative grants cannot be pronounced by the courts to be re- 
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pugnant to public policy. The legislative grants of power fix the char- 
acter and limit of public policy in that regard. A corporation thus 
empowered to engage in and carry on a certain manufacture may buy 
the business of its competitors, and courts cannot pronounce contracts 
for such permitted purchases invalid, although they tend to produce, 
and may temporarily produce,, a monopoly of such manufacture. 9. 
Contracts incidental to such permitted purchases, and reasonably re- 
quired to protect the purchaser in the enjoyment of the business pur- 
chased, cannot be pronounced by the courts to be against public policy, 
for the same reason. Trenton Potteries Co. v. Oliphant. (Mr. William 
M. Lanning and Mr. Lewis Cass Ledyard for appellant. Mr. Samuel 
D. Oliphant, Jr., Mr. Richard V. Lindabury and Mr. Joseph H. Choate 
for respondents.) Opinion by MAGIE, C. J., July 7, 1899. Lippincott 
and Hendrickson, JJ., dissenting. 

Execution sale—Adjournment.—A sheriff, having duly advertised 
a sale of real estate under execution, struck off the property to the high- 
est bidder at the time and place so advertised. Then the purchaser, 
the parties concerned in the execution, and the sheriff went away, and 
the persons assembled at the sale dispersed. About an hour afterwards, 
the purchaser having refused to comply with the conditions of sale, the 
sheriff, under instructions from the complainant’s solicitor, returned to 
the place of sale, and, shortly before the expiration of the advertised 
hours of sale, publicly announced that the sale was adjourned for two 
weeks. Held, that a legal adjournment was not thereby effected. 
Weatherby v. Slape. (Mr. Norman Grey and Mr. S. H. Richards for 
appellants. Mr. Jonathan W. Acton for respondent.) Opinion by 
DIXON, J., July 5, 1899. Ludlow, J., dissenting. 

Injury to person on track—Contributory negligence——Under the 
circumstances of this case, the plaintiff was so clearly guilty of negli- 
gence in failing to perceive the approach of a railroad train, by which 
he was struck while crossing the track on foot, as to justify a nonsuit 
at the trial. Cantrell v. Erie R. Co. (Messrs. Skinner & Ten Eyck 
for complainant. Mr. Edwin G. Adams for defendant.) Opinion by 
DIXON, J., July 14, 1899. 

Divorce—Alimony—Professional education of son.—1. In a suit 
brought by a wife for a limited divorce on the ground of extreme cruelty, 
alimony pendente lite was awarded her. She subsequently applied for 
additional alimony pendente lite, to enable her to meet the expense of 
tuition and books, at a law school, of her son, then in his twentieth year, 
who lived with her, and was chiefly supported by her. No order had 
been made giving the custody of the son to either parent. The applica- 
tion was granted, against the opposition of the husband; who testified 
that he thought his son unfitted for the law, and wished him to go into 
business. Held, that the order giving additional alimony pendente lite, 
to enable the wife, against the judgment of her husband, to secure for the 
son a professional education, should be reversed. 2. The right of a 
wife to support pending suit embraces a provision for the suitable main- 
tenance of herself and of children who are dependent on her, including 
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the expense of ordinary education, but will not be extended, against the 
opposition or without the acquiescence of the husband, to include the 
cost of the professional training of a grown-up son, not in the custody 
of the wife. Streitwolf v. Streitwolf. (Mr. Willard P. Voorhees for 
appellant. Messrs. Alan H. & Theodore Strong for respondent.) Opin- 
ion by ADAMS, J., July 24, 1899. Dixon and Lippincott, JJ., dis- 


senting. 





JOHN NELFI » JAMES MAGUIRE AND GIACOMO FERRA. 
(Second District Court of Newark, August, 1899.) 
Landlord and tenant cases—Jurisdiction of justices of the peace. 


Mr. John Francis Cahill and Mr. Charles E. S. Thorne for plain- 
tiff. 

Mr. George M. Titus and Mr. Ernest E. Belfatto for defendants. 

GUILD, J.: The plaintiff was a tenant of the defendant Maguire 
in a house on Oliver street, in the city of Newark, and was dispossessed 
under a proceeding instituted by Maguire before the defendant Lebert, 
who is a justice of the peace in the city of Newark, charging the plaintiff 
with being a disorderly tenant. Judgment for possession was rendered 
by the justice, and the warrant of removal was issued and delivered to 
the defendant Ferra, who is a constable, to execute. During the absence 
of the plaintiff and his family all of his furniture and household effects 
were removed from the premises to the street by the constable and the 
defendants Frusolona and Parigi. The defendant Maguire, who was 
present, immediately took possession of the premises. 

The justice claimed cognizance of the tenancy case under the pro- 
vision of the act entitled “A supplement to an act concerning landlords 
znd tenants,” approved April 16, 1888. (P. L., 1888, p. 426.) This 
act was made part of the District court revision of 1898 (P. L., p. 556), 
where it appears as section 107. 

Th plaintiff contends that the jurisdiction of the justice was ousted 
by force of the thirty-first section of the District court revision (P. L., 
1898, p. 564). That section reads as follows: “No justice of the peace 
or court for the trial of small causes shall have jurisdiction over any 
cause or proceeding cognizable before a District court, where the defen- 
dant or defendants reside within the limits of any city where a District 
court is established; nor shall any justice of the peace, resident within 
the limits of any city where a District court is or may be established, 
exercise any civil jurisdiction whatever.” The act contains a repealer 
of all previous inconsistent legislation. 

I think it is a fairly debatable question whether prior to the District 
court revision justices of the peace, in cities where a District court ex- 
isted, did not have jurisdiction in cases arising under the act of 1888; 
but by section 31 of the District court revision above quoted, justices 
were ousted of all jurisdiction in cases cognizable before a District court 
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where the defendant resides within the limit of any city where a District 
court is established. 

I hold, therefore, as a matter of law, that the justice had no jurisdic- 
tion in the tenancy suit instituted against the plaintiff by the defendant 
Maguire. 

It is well established in this state that when a justice has jurisdiction 
over the parties and of the subject matter, he cannot be held in damages 
for errors in judgment; but, if he has not jurisdiction over the subject 
matter or parties, his acts, though strictly of a judicial character, are 
coram non judice and void, and all persons concerned in executing his 
judgment or award would be trespassers. It is insisted by counsel for 
the defendant Ferra, the constable, that inasmuch as the process. which 
he executed was regular on its face, he is not liable. 

It is true that a ministerial officer is not liable for executing process 
regular on its face, though it be issued illegally or without jurisdiction 
where the want of jurisdiction is as to persons or place; but when juris- 
diction over the subject matter is wanting the officer is liable. 

There was evidence given by the defendants going to show that af- 
ter the tenancy suit was instituted Nelfi agreed verbally with Maguire 
to quit the premises, and give up possession on a certain day. It is 
claimed by counsel for the defendants that Nelfi’s failure to move accord- 
ing to his agreement gave Maguire the legal right to take peaceable pos- 
session of the premises without process, and that, having obtained peace- 
able possession, the tenancy suit should be treated as an unnecessary 
proceeding and a nullity. 

Whether or not such an agreement was made is immaterial, as Nel- 
fi had paid his rent for the month in which he was evicted, and any 
agreement to leave which he might have made orally could not be en- 
forced against him as the statute of frauds requires all such agreements 
to be in writing. 

I am satisfied that little actual damage was done to the plaintiff's 
personal property, but he and his family were illegally and improperly 
dispossessed they were obliged to sleep out of doors in a vacant lot 
during one night, and were in other ways inconvenienced and made un- 
comfortable. For this, and the invasion of his legal rights, plaintiff 
is entitled to damages. 

The defendants are liable as joint tort-feasors and judgment will 
therefore be for the plaintiff against all of the defendants for the sum of 
$50. 





SMITH v. EASTWOOD WIRE MFG CO, 
(New Jersey Court of Chancery, June 8, 1899.) 


Corporations—Power to extend ex- ing with the statute providing there- 
istence.—The power to extend the ex- for, may be exercised, unless it is spe- 
istence of a corporation beyond the cially excluded by its charter. 
period fixed by its charter, on comply- 


Action by Charles Smith against the Eastwood Wire Manufactur- 
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ing Company. Complainant applies for a preliminary injunction. Re- 
fused. 

Mr. L. D. H. Gilmour for complainant. 

Mr. Frank H. Sommer for defendant. 

EMERY, V. C.: Complainant, who holds 60 out of a total of 320 
shares in the defendant company, files a bill to enjoin defendant company 
from continuing its corporate existence beyond the time limited by its 
original certificate. It was organized under the general corporation 
law on February 18, 1880, and in the certificate the duration of the cor- 
porate existence was fixed at 20 years, and to terminate on [February 
19, 1900. 3y the corporation act in force at the time of the organiza- 
tion (Act April 7, 1875, sec. 11; Revision, p. 180), the period of exis- 
tence was limited to so years; and by a supplement to this act, passed 
April 21, 1876 (Sup. Rev., 150), also then in force, it was made lawful for 
any corporation before or afterwards created, at any time before the 
expiration of the period named in its certificate, to file a certificate under 
its seal, attested by its presiding officer, declaring its desire to extend the 
period of corporate existence for any time mentioned, not exceeding 50 
years, and, upon the making and filing of this certificate, it is provided in 
section 2 that the period of existence shall be extended as declared in the 
certificate, as fully as if the said period had been named in the original 
certificate. | No special method in which the corporation was to take 
action extending its existence was provided in this act, or by any other 
act, until the Revision of 1896, c. 185, sec. 27, provided that the exten- 
sion should be made by the passage of a resolution of the board of direc- 
tors, declaring the change advisable, and calling a meeting of the stock- 
holders upon notice, and, upon two-thirds of the stockholders voting in 
favor of the extension, a certificate to that effect is to be signed by the 
president and secretary, under seal, and after acknowledgment, to be 
filed in the office of the secretary of state. It is further provided that 
upon so filing this certificate the original certificate of incorporation shall 
be deemed to be amended accordingly. In the present case the pro- 
ceedings for the extension of the corporate existence for 50 years from 
the time limited in the original certificate have been taken under this sec- 
tion, the resolution of the board duly passed, the meeting of stockhold- 
ers held, and the extension authorized by a vote of 260 shares (all of the 
shares except complainant’s 60), and the certificaté has been duly signed 
and acknowledged, and is ready for filing. The filing is restrained by 
temporary stay pending this application. The case of complainant is 
based on the claim that by the certificate of organization a contract be- 
tween the stockholders in reference to the time of its existence was cre- 
ated, and that this contract between the stockholders themselves as to 
‘ts duration cannot be affected by the right to extend the period of exis- 
tence, under the law which existed at the time of organization, but the 
provisions of which as to extending duration were not incorporated in 
the original certificate itself. In the absence of such express incor- 
poration of the provisions of the law into the certificate of stockholders, 








273 THE NEW JERSEY LAW JOURNAL. 


it is claimed that the original contract is not affected by the act of 1876 
allowing the corporation to extend its existence, for the reason that this 
act 1s to be considered only an act authorizing as between the state and 
the company, and validating the act, but not intended to affect the con- 
tract as to the essential feature of the duration, which is left to be deter- 
mined by the stockholders themselves. Upon the part of the defendant 
it is claimed that this provision of the law of 1876 as to extension of cor- 
porate existence was a grant of power to corporations organized while 
the act was in force, and must, as between the stockholders who entered 
into the certificate contract, be considered to be incorporated with it, 
iike other general powers of corporations to affect the contract relation. 
The iatter view is the one which has been taken by our courts in refer- 
ence to many of the powers of corporations conferred upon them by laws 
in force at the time of the organization, although these laws to some 
extent give power to change or modify the contract relation as it appears 
on the certificate itself, and are not specially adopted or incorporated in 
the certificate. Such existing laws are read into the contract of incor- 
poration as part of it, and on this dectrine of incorpcration provisions 
of existing laws for the increase of capital stock, and for a change in the 
nature of the business, and provisions for the purchase of property with 
stock, constitute part of the contract between stockholders. Meredith 
v. Iron Co., 55 N. J. Eq. 211, 218, 37 Atl. 539 (Pitney, V. C., 1897), 
affirmed on appeal (for reasons stated) 56 N. J. Ep. 454. And in Pro- 
nik v. Distributing Co. (N. J. Ch.) 42 Atl. 586, it was said that the same 
rule was to be applied to the general powers of amendment of certificates 
authorized at the time of organization. The period of corporate exis- 
tence is a matter which prima facie concerns the state only, and the limi- 
tation to a definite period is an exercise of control in the interest of the 
public. Stockholders may, perhaps, under the laws which authorize 
special restrictions in charters, exclude the power of continuing corpor- 
ate existence beyond a fixed period; but, unless this power is excluded, 
the corporation may, as between itself and the stockholders, extend its 
corporate existence under the laws for that purpose which existed at the 
time of the incorporation, provided these laws still remain in force at the 
time of the proceedings for continuance, or under subsequent laws, by 
which the state, as it has the right to do, in its control over corporations, 
restricts rather than enlarges the power of continuing the existence. 
Under the law of 1876, the corporation could have acted by a majority 
of its stockholders. Under the act of 1896, which repeals the act of 
1876, a two-thirds vote is required. The change under the latter act is 
therefore lawful, and an injunction restraining the filing of the certificate 
will be refused. 
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SCOTT v. BERGEN COUNTY TRACTION CO. 


(New Jersey Supreme Court, July 8, 1899.) 


Injury to passenger—Contributory 
negligence.—r1. The occurrence of. a 
sudden lurch or jerk of a street rail- 
way car, of sufficient violence to throw 
a passenger off the platform, who was 
there preparing to alight, and awaiting 
the stoppage of the car for that pur- 
pose, justifies an inference of a breach 
of duty upon the part of those operat- 
ing the car, within the maxim ‘Res 
ipsa loquitur.” Traction Co. v. Thal- 
heimer, 37 Atl. 132, 59 N. J. Law 474. 
That the car was following another 
closely, which was stopping and start- 
ing suddenly, is a fact for the consider- 
ation of the jury, in determining the 
cause of the sudden lurch or jerk, and 
as bearing upon the questions of negli- 
gence arising in the cause. 2. Eta 


not negligence per se for the passen- 
ger to ride upon the platform of an 
electric street railway car, nor to get up 
and go there from inside the car before 
the car has stopped, to await an op- 
portunity to alight. 3. The railway 
company operating such a car is bound 
to exercise a high degree of care to 
carry its passengers safely in or upon 
whatever part of the car they are per- 
mitted to ride. 4. Whether a passen- 
ger riding upon a platform, or standing 
there awaiting an opportunity to alight, 
while the car is moving, should, in the 
exercise of ordinary care for his own 
safety, take hold of the hand rail there, 
is a question which, under all the cir- 
cumstances, must be determined by the 
jury. 





Error to Circuit court, Bergen county. 

Action by Elizabeth R. and William H. Scott against the bergen 
County Traction Company. Judgment for plaintiffs. Defendant 
brings error. Affirmed. 

Argued February term, 1899, before Magie, C. J., and Garrison, 
Lippincott, and Collins, JJ. 

Mr. P. W. Stagg and Mr. Ernest Koester for plaintiff in error. 

Mr. Warren Dixon and Mr. John P. Stockton, Jr., for defendants 
in error. 

LIPPINCOTT, J.: The action in this case was for damages to 
the plaintiffs below because of the personal injuries inflicted upon the 
wife. The defendant operates an electric street car route in the county 
of Bergen for the carriage of passengers. It appears from the testi- 
mony on the part of the plaintiffs that Mrs. Scott, on April 13, 1897, took 
a car of the defendant at Undercliff’s Ferry to go to a crossing at Coytes- 
ville, there to change cars for her home at Undercliff. She says she paid 
her fare to the conductor, and told him to let her off at the crossing. 
As the car was approaching the crossing, the conductor rang the bell, 
as she supposed, for the car to stop; and as the car slowed down, she, 
with a small basket in her hand, arose from her seat in the car, and 
went to the rear platform, to await the stoppage of the car, and while 
so waiting on the platform the car gave a lunch forward, and she was 
chrown off to the ground, upon her face, and injured. She testifies 
that the car was going very slowly as she was proceeding to the plat- 
form and while she was standing on it. She says she thought the car 
had come to a standstill when the lurch forward took place, and threw 
her off. She says the conductor was standing on the platform and 
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she thought it was all right to stand there, for, if it was not, he would 
have said so. She had a small basket in her hand, and she did not have 
hold of the hand rail of the car. The fact of having the basket in her 
hand did not prevent her taking hold of the hand rail. There is some 
evidence in the plaintiff's case that, if she had taken hold of the hand 
rail, it might have saved her from falling. She says she expected no 
such lurch, and therefore did not take hold of the hand rail, and in fact 
her attention was not attracted to it. Another witness on the part of 
the plaintiffs saw Mrs. Scott standing on the platform, and describes 
the motion as a sudden increase of the speed of the car, and then Mrs. 
Scott fell off. This witness says there was another car just ahead, 
stopping and starting suddenly, and that this car was following in the 
same manner. This is the substance of the evidence in behalf of the 
plaintiffs, except as to injuries and damages suffered. A motion to non- 
suit was made on the single ground of the contributory negligence of 
Mrs. Scott. This was refused, and an exception taken to the refusal, 
and sealed. The only reason for this motion would appear to be that 
the plaintiff, Mrs. Scott, failed to take hold of the hand rail on the plat- 
form of the car. but, even if this fact appeared with entire clearness, 
it was a fact for the jury only, as bearing upon the question of whether 
a failure to take hold of the hand rail was the exercise of ordinary care 
for her own safety. It was not negligence per se not to do so, and un- 
der all the circumstances it may have been reasonable care for her not 
to do so, even if her attention had been attracted to it. She was not 
bound to anticipate, as this car was slowing down to stop, that it would 
suddenly lurch forward, and prepare herself for that unusual occurrence, 
without some warning or apprehension of such a danger. 

What the plaintiff was bound to do, under all the circumstances, 
in the exercise of ordinary care, was a question for the jury. What is 
ordinarily done under such circumstances is a question for the jury. 
Watson v. Railway Co. (Me.) 40 Atl. 699. _—«XIf the evidence of the plain- 
tiff was believed by the jury, then such a case had been made out as requir- 
editssubmission to the jury to determine whether the defendant was guilty 
of negligence. It is not perceived under the evidence wherein Mrs. 
Scott had been guilty of any act of contributory negligence, and it cer- 
tainly was a question at least for the jury. It was decided in the case 
of Traction Co. v. Thalheimer, 59 N. J. Law 474, 37 Atl. 132, that the 
occurrence of a sudden lurch or jerk of a street car, of sufficient violence 
to throw a passenger off the platform of a car, who.was then preparing 
to alight, or awaiting the stoppage of the car to alight, justified an in- 
ference of some breach of duty, and falls within the maxim “res ipsa 
loquitur,” and that it was held that, under the circumstances, it was for 
the jury to say whether the defendant was guilty of negligence and the 
plaintiff guilty of contributory negligence. The movement of Mrs. 
Scott, as the car approached this crossing, and the car was slowing down, 
to the platform, and her standing there, was not the want of ordinary 
care. Id. In law, under certain circumstances, she had the right to 
ride there, and while so riding there was a passenger, and entitled to 
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the exercise of the care required of a carrier to protect her from injury. 
It was not negligence, in law, on her part, to ride upon the platform, 
or to go there to await an opportunity to alight. Whalen v. Traction 
Co., 61 N. J. Law 606, 4o Atl. 645. On the part of the defendant there 
was the evidence of several witnesses showing, or tending to show, that 
Mrs. Scott arose from her seat in the car, walked directly to the plat- 
form, and, without waiting at all for the car to stop, walked off the 
platform, and fell to the street. If this evidence had been taken by the 
jury as true, the verdict should have been for the defendant, for it not 
only exhibited no want of care of the servants of the defendant in operat- 
ing the car, but it did reveal clear contributory negligence on the part 
of the plaintiff, causing the injury. But this evidence raised disputed 
questions of fact, which were submitted to the jury. A state of the case 
was not presented which required or permitted a direction of a verdict 
for the defendant. 

An exception was taken to the charge to the jury that the defen- 
dant company was bound to exercise a high decree of care towards its 
passengers, in order to protect them from injury. The language of the 
fearned trial justice upon this point was as follows: “The crucial ques- 
tion in the case is, what caused her to leave the car so as to fall, and 
whether the cause, whatever it was, was one attributed to some fault on 
the part of the employees of the railroad company. The railroad com- 
pany was a common carrier of passengers, and as such it and its em- 
ployees owe to the passengers a high degree of care for the safety of the 
passengers, and they are bound to exercise a high degree of care to get 
them safely to the journey’s end.” The rule, as stated, has been always 
laid down by our courts. Traction Co. v. Thalheimer, 59 N. J. Law, 
474, 37 Atl. 132; Railway Co. v. Lee, 50 N. J. Law 438, 14 Atl. 883; 
Whalen v. Traction Co., 61 N. J. Law 606-611, 40 Atl. 645. After the 
trial justice had stated the law to the jury as to the care required of the 
carrier for the safety of its passengers, and also the care required of the 
passengers for their own safety, the court proceeded as follows: “Now, 
bearing these two rules in mind, picture to yourselves, as far as you can, 
the condition of things when the plaintiff came to the rear platform, and 
whether the evidence indicates satisfactorily to you that her parting from 
the car as she did was by some fault of the employees of the company, 
or some failure of duty on her part; and, of course, the burden rests on 
the plaintiff, and the plaintiff must satisfy you that there was some fault 
on the part of one of these two employees of the company in charge of the 
car.” To this part of the charge an exception was taken and sealed. This 
excerpt from the charge distinctly leaves the cause of the accident ‘and the 
questions of negligence and contributory negligence to the jury, and cor- 
rectly states that the burden rests upon the plaintiffs to establish the 
negligence of the defendant. Neither in the argument nor briefs of 
counsel is it pointed out in what respect this portion of the charge was 
erroneous, or misled the jury. Traction Co. v. Gardner, 60 N. J. Law, 
571, 38 Atl. 669. No error has been discovered in the submission of 
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this case to the jury, and the judgment of the Circuit court is affirmed, 
with costs. 





SOME INTERNAL REVENUE DECISIONS. 

STAMP PRINTERS.—(21394). The following are the contrac- 
tors authorized to imprint revenue stamps on checks, drafts and other 
instruments for the fiscal year beginning July 1, 1899: August Gast 
Bank Note Company, St. Louis, Mo.; Geo. D. Barnard, St. Louis, Mo.; 
The Armour Printing Company, Chicago, Ill.; P. F. Pettibone & Co., 
Chicago, Ill.; The American Imprinting Company, New York, N. Y.; 
The Milliken Imprinting Company, New York, N. Y.; The Franklin- 
Lee Bank Note Company, New York, N. Y.; The Union Bank Note 
Company, Kansas City, Mo.; The Hudson-Kimberly Publishing Com- 
pany, Kansas City, Mo.; Geo. M. Courts, Galveston, Tex.; Guggen- 
heimer, Weil & Co.; Baltimore, Md.; Wm. A. Carrie & Co., Boston, 
Mass.; C. H. Brandon, Nashville, Tenn.; A. M. Glossbrenner, Indian- 
apolis, Ind.; The Strobridge Lithograph Company, Cincinnati, Ohio; 
The Penn Printing and Publishing Company, Philadelphia, Pa.; The 
Pueblo Lithographing and Printing Company, Pueblo, Colo.; The 
Union Lithograph Company, San Francisco, Cal.; The J. C. Hall Com- 
pany, Providence, R. I.; The Combe Printing Company, St. Joseph, 
Mo.; Thomas E. Cootey, Minneapolis, Minn.; The Blatchley Litho- 
graph Company, Tacoma, Wash.; The Hall Lithographing Company, 
Topeka, Kans.; The Evening Wisconsin Company, Milwaukee, Wis. 

Persons desiring to have stamps imprinted upon checks, drafts, or 
other instruments will make application therefor themselves, or through 
their agent, who must not be a contractor for the imprinting of stamps, 
to a collector of internal revenue, transmitting or presenting with such 
application payment for the stamps. The application must state the 
name and address of the contractor who will imprint the stamps, and 
should authorize the delivery of the instruments when stamped to the 
said contractor. Collectors will not accept money from contractors 
for stamps to be imprinted for other persons, under any circumstances, 
and stamp agents will refuse to imprint stamps except upon orders fully 
complying with these instructions. When orders are issued for station- 
ers or other agents, for stamps to be imprinted for other persons, the 
stamp agent to whom such order is directed must enter upon the back 
thereof the name and address of each person, firm, or corporation for 
whom stamps are imprinted on such order, together with the date and 
number of stamps imprinted for each. Upon receipt of application 
and payment for imprinted stamps the collector will forward to the 
stamp agent at the establishment of the contractor designated an order 
for the imprinting of the stamps and the delivery of the stamped paper 
to the contractor. Collectors should in all cases attach their seals to 
such orders, and agents must take the contractor’s receipt for all stamped 
paper delivered. Blank checks, drafts, or other instruments to be im- 
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printed with revenue stamps should be forwarded by the person desiring 
the same, at his expense, directly to the contractor who will imprint 
the stamps. 

The contractor’s charge for imprinting stamps is limited by the 
terms of his contract with the Government to 80 cents per thousand 
stamps imprinted, when imprinted upon sheets containing five or more 
siamps, and $1 per thousand stanips when imprinted upon sheets con- 
taining less than five stamps to the sheet, and payment for imprint- 
ing stamps should be made directly to the contractor. All stamps 
shall be imprinted at the price herein named without discount or rebate, 
and only upon checks, drafts, or other instruments delivered entirely at 
the expense of the person, firm, or corporation presenting the same. 
When the stamps are imprinted and delivered to the contractor, he shall, 
under the direction and supervision of the stamp agent, at the contrac- 
tor’s expense, pack in the proper manner for shipment, all checks, drafts, 
or instruments upon which said stamps were imprinted by him, and ship 
the same wholly at the expense and according to the direction of the 
person, firm, or corporation that presented them. Contractors are 
prohibited from paying any transportation charges whatever on instru- 
ments forwarded them to be imprinted, or on stamped instruments 
returned by them to the owners. They are also prohibited from 
giving, offering, or advertising any discount, rebate, or reduction in the 
printing of taxable instruments. 

STAMP TAX—POWERS OF ATTORNEY.—(21467.)—‘“For 
value received, I hereby assign and set over unto the at- 
tached certificate of stock, and hereby authorize the secretary of the City 
and Suburban Railway of Washington to transfer the same on the 
books of the company. 

“Dated the ———— day of ———,, 1899. 

“Witness: Yi [ Seal. ] 

The foregoing instrument is not a power of attorney within the 
meaning of the internal revenue law. <A power of attorney is an in- 
strument authorizing a person to act as agent or attorney of the person 
granting it. In this case the secretary of the corporation can not be said 
to be the agent or attorney for the transferer of the stock, as the effect 
of the instrument is only to give the secretary authority to do 
GAL. NINE. I SHRLU TAOIN SHRDLU HRDLUY 
an act which he is required to do by the by-laws of tne corporation, when 
properly authorized, just as the cashier of a bank is required to pay a 
check when the check is properly signed and presented for payment. 
Therefore, this instrument would only be taxable as a transfer of stock 
at the rate of 2 cents for each $100 or fraction thereof of the par value 
of said stock. 

AFFIXING STAMPS TO CHECKS.—(21395.)—Banks must not 
affix stamps to unstamped checks presented, and must return to the 
drawer any unstamped check presented for payment. 

The instruction contained in Treasury decision 19606, under date of 
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June 29, 1898, to the effect that there was no objection to the affixing 
of the bank of the requisite stamps to an unstamped check presented 
for payment, is revoked. 





SOME RECENT DECISIONS. 





After a judicial separation, although the marriage is not dissolved, 
it is held, in People, ex rel Commissioners of Public Charities, v. Cullen 
(N. Y.), 44 L. R. A. 420, that the marriage relation is so far terminated 
or suspended that the husband cannot be guilty of the statutory offense 
of abandonment or desertion. 





A right of action for personal injuries is held, in North Chicago St. 
R. Co. v. Ackley (Ill.) 44 L. R. A. 177, to be not assignable, even when 
the statute has provided for the survival of such an action. Ina note 
to this case there is an analysis of the decisions on the assignability of 
such causes of action. 





custom of banks to send a check direct to the drawee bank for 
colle@tion and return is held, in Kershaw v. Ladd (Or.) 44 L. R. A. 236, 
to be not unreasonable, at least as applied to the collection of a plain, 
unindorsed check. The failure of the payee of a check promptly to 
present it for payment is held, in Hamlin v. Simpson (Iowa) 44 L. R. A. 
397, to affect a release of the maker if he is injured thereby, where the 
bank subsequently fails, although his general deposit in the bank was 
overdrawn at the time, if he had a special deposit which he had reasona- 
ble grounds to believe would be used to pay the check. 





MISCELLANY. 


OBITUARY. arated from her husband for some time 


Sheets had been a resident of Belmar 
for several years. 

man, and had been 
some time. 





MR. WILLIAM H. CARSON. He was a drinking 


out of work for 
His wife applied for a 


Mr. William Henry Carson, of Cam- 
den, Assistant Prosecutor of the Pleas 





of Camden county, was shot and killed 
on August 12th, at Belmar, by Samuel 
A. Sheets, his brother-in-law, who al- 
so shot himself and died on the way 
to the Long Branch Hospital. 

The murdered man had been occupy- 
ing a cottage in Belmar with his family 
since the middle of June. Mrs. Sheets 
lived with her sister, having been sep- 





divorce and the case is pending in the 
Chancellor’s court. Her brother-in- 
law prepared the papers in the case, 
and this is what led to the murder. 
Mr. Carson, his wife and Mrs. Sheets 
were strolling along the beach. Sheets 
noticed the trio. Approaching his 


brother-in-law, he rushed at him and 
‘slapped him in the face. 


He then drew 
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a revolver and fired three shots at Car- 
son, who fell and died shortly after. 
The murderer stepped back several 
paces and emptied the remaining cham- 
bers of his revolver into his head. 

Mr. Carson was born in Camden, 
February 14, 1867. He received the 
degree of A. B. from John Hopkins’ 
University in 1890; studied law in Se- 
attle, Washington, for one year, and 
for three years at the Harvard Law 
School, from which he received the de- 
gree of LL. B. in 1894. He was ad- 
mitted to the New Jersey Bar at the 
November term, 1894, and as counsellor 
in 1897. On March 26th, 1895, he was 
appointed Assistant Prosecutor of the 
Pleas of Camden county. 

At a meeting of the Camden County 
Bar Association held the 16th of Au- 
gust, the resolution 
passed: 

“The Camden County Bar Associa- 
tion desires to place on record a min- 
ute expressing its great sorrow for the 
tragic death of William Henry Carson, 
a bright, honorable, active member, 
with a promising career before him. 
His public and private professional life 
were such as strongly to commend him 
to his brethren at the Bar and gave 
promise of a brilliant future. His de- 
votion to the welfare of the Bar of this 
state is well known and was signally 
shown in the great interest he lately 
took as a member of the Committee of 
this for the formation of 
the State Bar Association. 

“It is with the deepest grief that we 
are called upon to record our loss in his 
death, and we_ tender our heartfelt 
sympathy to his bereaved wife and to 
his stricken family,” 


following was 


Association 





STATE NOTES. 





Attorney-General Samuel H. Grey 
was sadly bereaved on the 18th of Au- 
gust, in the death of his wife, who died 
at Atlantic City. Mrs. Grey had been 
an invalid for some years. 





Ex-Judge Pitney Curtis died at his 
residence at Como, N. J., on August 
5th, of apoplexy. He was born Nov. 
25, 1825, at Manasquan. Mr. Curtis 
served a term as lay judge of the Mon- 
mouth county courts, having been ap- 
pointed in 1888, to succeed the late 
Judge Remsen. He leaves a widow 
and two daughters. 

The Asbury Park District court has 
ceased to exist. At a meeting of the 
City Council a communication from 
Judge David Harvey was read in which 
the Judge said that owing to the fact 
that the law creating the District court 
of Atlantic City has been declared un- 
constitutional, and as the court there 
was founded on the same law, it was 
not advisable to hold any further ses- 
sions. It was voted to refund the fines, 
less expenses incurred for printing, re- 
ceived in the course of the court’s busi- 
ness. The legality of this course was 
made contingent in the motion. 

Judge Edward A. Armstrong, of 
Camden, with a party of eight friends, 
took a coaching trip to Lake Hopat- 
cong about the first week of August, 
stopping at various towns en route. 

On August 16th, Mr. Winfield Scott 
Angleman, of Plainfield, was married 
to Miss Irene E. Johnstone, of Eng- 
land, in Trinity Church, New York. 
After September 1 they will take up 
their residence in Plainfield. 

President and Mrs. McKinley were 
entertained by Vice-President Hobart 
at his summer home in Long Branch, 
on the 25th of August, the Presidential 
party leaving on the morning of the 
26th for Pittsburg. In the afternoon 
the President and his party drove to 
the Auditorium in Ocean Grove, where 
fifteen thousand people gave them a re- 
ception. The President spoke for a 
few moments and later shook hands 
with hundreds of people. 





NEW JETSEY STATE ARCHIVES. 





The New Jersey State Historical So- 
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ciety has undertaken a most important 
work in having abstracts made of the 
records in the office of the Secretary of 
State. When completed the work will 
contain a mine of information, in a 
form convenient for general use. 

The scheme to reprint the abstract of 
Colonial and State records to the year 
1800 is quite elaborate. The first vol- 
ume issued contains the names of those 
to whom marriage licenses were granted, 
together with the addresses of inter- 
ested parties—a matter of moment to 
genealogists. Following this will ap- 
pear abstracts of the civil and military 
commissions issued in East Jersey, 1664 
to 1702, and West Jersey, 1682 to 1702, 
together with like commissions issued 
in the united provinces, 1702 to 1800. 
This will embrace the Revolutionary 
commissions, civil and military, many 
of which have never been in print. 

This much completed the unrecorded 
and recorded wills and administrations 
are to be abstracted, together with the 
East and West Jersey deeds, thereby 
throwing new light upon the disposition 
of property in early times, and being of 
great value to those searching the titles 
of New Jersey real estate. Although 
the work is being prosecuted with all 
possible speed, it will take two or three 
years before the abstracts are complet- 
ed. 

The committee of the Historical So- 
ciety having the work in charge is com- 
posed of Hon. Garret D. W. Vroom, 
of Trenton, Vice-President of the Na- 
tional Society of the Sons of the Revo- 
lution; Adjutant-General William  S. 
Stryker; Austin Scott, president of Rut- 
gers College; Francis B. Lee, of Tren- 
ton, Corresponding Secretary, Sons of 
the Revolution of New Jersey, and Wil- 
liam Nelson, of Paterson, Secretary of 
the New Jersey Historical Society. 

In his office Adjutant-General Stry- 
ker is also compiling the military rec- 
ords of New Jerseymen. The state has 
already issued two large volumes giv- 
ing the record of the New Jersey troops 
in the War of the Rebellion. As com- 





panion volumes there will be issued 
other books dealing with commissions 
and rosters of privates in all the Co 
ionial wars, the Revolution, the War of 
1812, the Mexican War and the war 
with Spain. 

General Stryker is now revising his 
roster of state troops in the Revolu- 
tron, issued in 1872, and when comy'et- 
ed these volumes will be the most com- 
tlete ever issued by any State. 





A MISTAKEN CHALLENGE. 





The Irish papers tell us that at the 
Killarney quarter sessions the other 
day a laughable incident occurred. A 
prisoner was charged with assault, but 
the solicitor was temporarily absent 
when his case was called. Judge 
Shaw, however, decided to proceed 
with the swearing in of the jury, tell- 
ing the accused he could challenge any 
one he objected to. When the sixth 
juror was called the prisoner, who evi- 
dently thought it was time to exercise 
his prerogative, objected to his serving, 
whereupon the challenged juror, with a 
look of contemptuous disgust, called 
out: “Yerra, Tim, bad cess to ye, 
what d’ye mane? Shure I’m fur ye!” 





HIS REPUTATION SECOND TO 
NONE. 





Little knots of lawyers were swap- 
ping yarns in an office on Carondelet 
street, New Orleans, when somebody 
mentioned an attorney, now dead, who 
enjoyed a great reputation in his day 
for rough and ready repartee. “The 
old Major,” as we used to call him, 
said one of the party, “certainly had a 
handy tongue. I remember, years ago, 
there was a riverman who had made 
his headquarters here, and who was 
especially famous for two things—his 
enormous appetite and his tendency to 
draw the long bow. On one occasion 
he got into a wrangle with a cotton 
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factor over some alleged tampering 
with a consignment that turned up 
short, and a lawsuit was the result. 
The Captain told a_ pretty damaging 
story on the witness stand, and the 
other side, knowing his reputation for 
romancing, attempted to impeach his 
evidence. Among others called for 
that purpose was the old Major, who 
came with extreme reluctance and pro- 
ceeded to dodge all the questions ask- 
ed him. Finally the young lawyer who 
was doing the examining got mad. 
‘Look here, sir!’ he exclaimed, ‘I want 
a direct answer without any further 
evasion. What do you know about this 
man’s reputation for truth and verac- 
ity?’ ‘Well, sir,’ replied the Major de- 
liberately, ‘I can’t say as to his repu- 
tation for truth, but his reputation for 
voracity is second to none in New Or- 
leans.’ There was a roar of laughter 
and the case collapsed. 





A VICT'‘M OF THE LAW, 





It is told of Benjamin F. Butler that 
he once had a client who was a very 
litigious person, but never successful 
in lawsuits. Butler used to enjoy tell- 
ing the story as much as if he had won 
all of his client’s cases. “Finally,” 
Butler would say with a sigh, “a judg- 
ment was rendered against him which 
disheartened him, and ultimately led to 
his death. It was that he be hanged 
by the neck until he was dead.” 





THE CLIENT 





Who asked you to bring a suit, 
“In forma pauperis” for the brute, 
And when you won remained so mute? 
The Client. 


Who takes the stand in smiling grace, 
With quivering lips and whitened 
face, 


And swears like a Spaniard to win his 
case? 


The Client. 





Who has a case for you to strive, 
To fame and fortune while alive, 
And a small request for a loan of 
“‘five’’? 


The Client. 


Who comes rushing in like mice 
To ask of you some sound advice, 
And when he gets it can’t find the 
price? 


The Client. 


Who is a fool for wasting time, 
In grinding out such “penny” 
rhyme, 
And at each other’s loss will pine? 
The Client and the Lawyer. 
—Eugene W. Leake. 
Jersey City, N. J. 





BOOK NOTICES. 





THE GENERAL CORPORATION 
ACT OF NEW JERSEY, being “An 
Act concerning corporations,” Re- 
vision of 1896, with the Amendments 
and Supplements to the end of the 
Legislative session of 1899. The 
Laws and Practice, with suggestions 
and precedents and forms. By 
James B. Dill, of the New Jersey Bar. 
Second edition. 1899. 


The practical familiarity of Mr. Dill 
with the organization of corporations 
under the laws of New Jersey is in it- 
self a guarantee of the value of his 
comments and suggestions upon the 
general act under which those corpora- 
tions are formed. The first edition is 
familiar to the members of the Bar 
who are especially interested in this 
subject. Although they had had for 
many years an excellent compilation of 
the general act and its supplements, 
and although the Revision of 1896 was 
itself an authoritative compilation, yet 
Mr. Dill’s book, with its comments and 
suggestions and discussions of the 
cases, was found to be very helpful in 
dealing with any question that arose 
under the act, and in the organization 
of a company and the conduct of its 
business. 
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In his second edition there are 
added not merely the acts of 1899 and 
rates of recent cases, but also forms of 
certificates of incorporation and other 
forms, copies from those filed in the 
office of the Secretary of State in the 
organization and management of real 
companies formed for a great variety of 
purposes under the advice of the best 
counsel. With these forms at hand it 
cannot be difficult for any lawyer to 
find good precedents for the organiza- 
tion of a company for almost any law- 
for the proper con- 


ful purpose, and 


duct of its legal business. 


THE CONSTITUTION OF THE 
UNITED STATES. A critical Dis- 
cussion of its Genesis, Development 

By John Ran- 

Tucker, LL.D.; edited by 

George Tucker. Two 

Chicago, Callaghan & 


and Interpretation. 
dolph 
Henry St. 
volumes. 
Co. 1899. 
Mr. Tucker’s long experience as a 
lawyer and in public life, and as profes- 


sor of constitutional and international 
law, served to prepare him for this 
work, which was the subject of his 
thoughts for many years, and engaged 
much of his time during the last few 
years of his life. He died before re- 
vising the manuscript, but it has been 
carefully edited by his son, who has, 
however, preserved the original as it 
was expressed by the author. We 
cannot attempt to review in detail a 
work of so wide a scope, or to discuss 
the arguments and conclusions of the 
author. 

The introduction 
the general principles of political sci- 
ence, and the foundation of the author- 
ity of government and stress is laid 
upon the distinction between the rep- 
resentative body politic and the real 
body politic of all the people organized 
in social union, and it is insisted that 
the powers of government are held in 
trust, limited to the purposes for which 
they are delegated, which trust involves 
protection of the inalienable personal 


is a discussion of 
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rights of every member. 
proceeds to discuss the 
sovereignty and power; the limit of 
governmental power; the origin of 
English institutions and their American 
constitutional development, with an 
account of the five successive periods 
from the colonial era down to the for- 
mation of the Constitution of the 
United States. In this chapter he 
maintains earnestly the view that the 
Union is a multiple of units as against 
the view that the Union is a unit of 
which the states are fractions, and in 
this he combats the arguments of 
Story, Von Holst, Burgess, Hare, 
Pomeroy, and other, which are now 
generally accepted as those supported 
by the results of history, but the auth- 
or strongly insists that the Constitution 
must be read in the light of the facts 
and opinions of the time in which it 
was framed, rather than in that of the 
experience of after times. 

There is a chapter on the effects of 
the Civil War, and a discussion of the 
mode of arrangement and general prin- 
ciples of interpretation of the Consti- 
tution of the United States, and then 
follows a discussion of the provisions 
of the Constitution in detail in its grand 
divisions of the legislative executive 
and judicial departments of the govern- 
ment, with references to the cases and 
an account of the opinions of the judges 
with comments The 
style is clear and the manner of dis- 
cussion is that of one familiar with his 
subject and thoroughly interested in it, 
with views of his which he ex- 
presses plainly, while always stating 
fairly the views on the other side. 

It is the work of the lawyer as well as 
of a student and professor of consti- 
tutional law, and has the merit of com- 
bining both points of view, and the 
work is valuable to both classes of 
readers. The publishers are to be 
commended for the two handsome vol- 
umes, bound in cloth with uncut pages, 
and the good print on soft paper. 


E. Q. K. 


and criticisms. 
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